State Attor neys Gener al:

Policing or Paliticizing Private Philanthropy?
Using Law to Impose an“ Extreme Makeover” on Society

Summary: Aimingtoreshapesociety, state
attorneys general wield ever-expanding
powers over private corporations, founda-
tions and nonprofits. Their activities—too
often motivated by ideology and politics—
frequently undermine the very institutions
they are supposed to protect.

Four years ago we reported on the in-
creasing activism of state attorneys gen-
eral, and the often-harmful effects their
efforts were having on the nation’s eco-
nomic and philanthropic life. (See Martin
Morse Wooster, “How State Attorneys
General Police Nonprofits,” Organization
Trends August 2000.) If anything, their
activitiessincethen haveonly underscored
this concern.

State AGsaretheprincipal regul atorsof
nonprofits and charities. Their powers are
formidable and growing in disturbing ways.
For example, New York Attorney Genera
Eliot Spitzer filed alawsuit recently against
the New Y ork Stock Exchange, alleging that
NY SEwaspayingtheexchange’ shead, Rich-
ard Grasso, too much money. Spitzer based
hisauthority to regulate the private NY SE's
executive compensation levels on the fact
that it isanonprofit organization.

State AGsalsofileplenty of class-action
lawsuitsagainst privatecompanies. Increas-
ingly these suits produce settlements that
mandatecompul sory donationstopolitically
favored charities. The now-famous settle-
ment withthetobaccoindustry, for example,
created a nonprofit, the American Legacy
Foundation, withabillion-dollar endowment
funded by theindustry, and committedtothe
war against smoking. Similar state-based orga-
ni zations have been set up to fight smoking.
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by Martin Morse Wooster

Some ambitious state attorneys general, such as New York Democrat
Eliot Spitzer (right), use their sweeping powers to force ideologically-
based changes on society, while advancing their political careers.

Finally, state attorneys general are
becoming more activein policing private
charities. Buoyedby a2003 SupremeCourt
decision that gives them more authority
over telemarketing abuses, state attor-
neys general have begun to insist on
exerting control over foundation boards.
Last July, Texas attorney general Greg
Abbott settledthefirstlawsuit charginga
foundationwith excessiveexecutivecom-
pensation.

Allthisrepresentsatroublingshiftin
thetraditional roleof stateattorneysgen-
eral. Policing corporationsand nonprofits
against fraud and corruption is a legiti-
mate government function. But that mis-
sion has not proved to be enough to suit

theambitionsof many state AGs. Motivated by
ideological and political agendas, many seek
ever-expanding legal powers to reshape soci-
ety. Yet frequently their efforts prove counter-
productive, harming the very causes and insti-
tutionsthey are charged to protect
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Foundation Watch

The Tobacco Settlement—Up In
Smoke

Six yearsago, 46 stateattorneysgeneral
settled with the tobacco industry, forcing
these giant companies to pay hillions of
dollarsand severely restrict how they adver-
tiseand conduct their business. It seemed as
if state law officials now ruled the world.
Having conquered tobacco, what industry
would they go after next? Brewers? Gun
manufacturers? Makers of fatty food?

It hasn't happened. With the notable
exception of the politically ambitious New
Y ork State Attorney General, Eliot Spitzer—
whoisconductingaone-man crusadeagainst
Wall Street in anticipation of a 2006 run for
governor—state A Gshavebeensubduedin
the past few years. For example, they shied
away fromjoining classaction suitsagainst
brewers and fast food companies.

There are several reasonsfor this sud-
den caution.

For one thing, Republicans captured
five state attorney general seats in 2002,
bringing the number of Republican AGsto
20—thelargest tally since the 1960s. “ Any
time you have more Republicans in any
organization, it tendsto be more conserva-
tive, more businessfriendly, and more anti-
regulatory,” explains Jerry Kilgore, chair-
man of the Republican Attorney Generals
Association.
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Second, apart from their tobacco vic-
tory, AGs have aless than stellar record in
court. Their lawsuit agai nst Microsoft, which
festered for years, finally collapsed in 2004.
Suits that cities and a few state attorneys
general brought agai nst gun companiesal so
fizzled, largely because of the tenacious ef-
forts of gun manufacturers.

But the aftermath of the tobacco settle-
mentitself may havedeterred state AGsfrom
attacking another largeindustry. It turnsout
that two recent reports from independent
observersshow that most of themoney from
thetobacco settlement hasgoneto activities
other than reducing tobacco use.

Last September, analysts from the Na-
tional Conference of State Legislatures
(NCSL) reported on payments by the to-
bacco companies under the Master Settle-
ment Agreement (M SA), and on agreements
by four statesthat settled separatel y withthe
tobacco companies. Thetobacco companies
covered by theM SA agreedto pay “ upfront
fees’ which climbed from $2.4 billionin 1998
t0$2.7 billionin 2003. These companiesalso
pledged anannual payment, whichrosefrom
$4.5 billion in 2000 to $6.5 billion in 2003.

So where did the money go?

Infiscal year 2004, NCSL reported, states
used 28 percent of the settlement payments
($2.3 hillion) on health programs, largely on
Medicaid and prescription drug subsidies.
Fivepercent ($414 million) paidfor long-term
carefor seniors. Another threepercent ($226
million) was spent on medical research, in-
cluding studiesonsmoking-rel ated diseases.
In other words, 36 percent of the tobacco
money went for health programs related at
least tangentially to what the funds were
supposed to be used for.

But only three percent ($265.7 million)
went for programs designed to cut tobacco
use. Ironically, that’sless than the four per-
cent ($294 million) spent on subsidies for
tobacco farmersin nine states.

Still, al thisaccountsfor only 43 percent
of thetotal fundsfromthetobacco settlement.
What happened to the remaining 57 percent?

Five percent ($379.3 million) went into
state education budgets, largely to scholar-
ship programs. An additional three percent
($231.3 million) was targeted for youth pro-
grams: “boot camps” for juveniledelinquents,
school saf ety programs, preschool programs
and Head Start. So the remaining 49 per-
cent—$3.9 billion, or half of all the tobacco

settlement money—went toward general un-
specified expenses, including “rainy day”
funds, endowments to be used in emergen-
ciesand general revenue items.

According to the NCSL, eight states—
California, Connecticut, Massachusetts, Min-
nesota, New Mexico, New Y ork, Tennessee,
and Wisconsin—used their tobacco money
for general expenses. Ohio used awhopping
82 percent share of its tobacco money for
general expenses.

Eight states did something even more
creative. California, Connecticut, New Jer-
sey, New Y ork, Oregon, Rhodelsland, Wash-
ington, and Wisconsin* securitized” someor
al of their tobacco money—i. e., they sold
expected future paymentsfrom tobacco com-
panies to investors as bonds. In fact, as a
result of onelegal case, you can expect that
moreandmoreof thetobaccosettlement money
will be distributed as interest payments to
bond-buyinginvestors. LastMarchtheGAO—
sincerenamed theGovernment Accountability
Office—reportedthatinfiscal year 2004, the46
states that get M SA funds planned to spend
seven percent on interest payments to bond
buyers. That’smorethan any other category
exceptgeneral purposes(54 percent) and health
programs (17 percent).

Theseinterest paymentsareat | eastthree
times more than what the states spend to
reduce or prevent tobacco use—which re-
ceivesameretwo percentof settlementfunds.

This breakdown in how the states are
spending tobacco settlement money shows
that only a tiny amount has been used to
reduce smoking. Would the Master Settle-
ment Agreement havebeen signedif tobacco
companiesand state | egislatures could fore-
see that more money would go to subsidize
tobaccofarmersthanto anti-smoking efforts?
Wouldthey haveinked thedeal if they knew
that increasing amounts of the settlement
would be used to pay off bond investors?

A Dubious “L egacy”

One clause of the M SA established the
American Legacy Foundation. (See Martin
Morse Wooster, “The American Legacy
Foundation’s ‘ Truth Campaign,”” Founda-
tion Watch, July 2000). Under the MSA, the
tobacco companieswereforced to subsidize
this organization with $300 million in annual
payments for a five-year period starting in
1998. According to the American Legacy
Foundation’s 2002 IRS Form 990 (posted on
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guidestar.org) these payments allowed the foun-
dationtoaccumul ateanendowmentof $997million
by 2002. The payments ended in March 2003,
athough the foundation still receives about $25
million each year from the tobacco companies
under aseparate clause of theM SA, aswell asan
annual payment of $25 million from smokeless
tobacco companies under asimilar agreement.

Thefoundationisfightingtoforcethelarge
tobacco companiesto continuetogiveit money.
Oneof thefour companies, Lorillard, issuingfor
arefund of all moniesit paid American Legacy;
it cites a clause stating that the Foundation
would not produce advertisements that would
“vilify” the tobacco companies. Lorillard ob-
jectedtoan American L egacy-funded advertise-
ment in which someone stands in front of the
firm’s corporate headquarters and offersto sell
dog urineto the company (ureaisan elementin
tobacco manufacture).

Under pressurefrom the National Associa-
tionof AttorneysGeneral (NAAG), Lorillardpaid
itsshareof AmericanLegacy subsidies.“Weare
extremely grateful totheNational Association of
AttorneysGeneral—andtoitsTobacco Commit-
tee specifically—for taking the strong position
that nonpaymentwouldbeaviolationof Lorillard’s
obligationsundertheM SA,” ssid AmericanL egacy
president Cheryl Healton in apressrelease.

Rather than cuttingthefoundation’ sspend-
ing or announcing atermination datefor Ameri-
can Legacy, Healton contendsthat the Founda-
tion should continue indefinitely and tobacco
companiesshouldbeforcedtopay forit. Shetold
the LouisvilleCourier-Journal in March that if
the tobacco companies’ paymentsdid not con-
tinue, American L egacy’ sendowment wouldfall
from $750 million in 2004 to $48 million in 2008.
Healton complained that with this reduced en-
dowment, “ ascal ed-back anti-smoking campaign
would not be possible.”

“The tobacco companies need to put their
money where their mouths are and continue
making payments,” shetoldtheNew York Times,
“not because they’re required to, but because
it's the just thing to do.” And in case moral
suasion doesn’'t work, Healton added that she
would urge the Justice Department to mandate
tobacco company paymentstoher foundationin
any future agreement with the industry.

American Legacy’s effortsto preserve the
forcedtobacco paymentsentered another phase
inApril, whenitannouncedthecreation of anew
nonprofit, the Citizen’s Commission to Protect
the Truth. (American Legacy callsitstelevision
advertisements “the truth campaign.”)
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Thecommissionisfunded by a$1.5
million pass-through grant from the Na-
tional Association of Attorneys General
to the American Legacy Foundation. Its
initial activities have been to establish a
website (protectthetruth.org) that asks
one million Americansto sign a petition
demanding that tobacco companies re-
storetheir paymentsto AmericanLegacy.

The commission is chaired by Jo-
seph Califano, former Secretary of Health,
Education and Welfare (HEW) in the
Carter Administration, now director of
Columbia University’s National Center
on Addiction and Substance Abuse.
Members include &l living former sur-
geonsgenerd , former secretariesof HEW
andtheDepartment of Healthand Human
Services, andformer directorsof the Cen-
tersfor Disease Control and Prevention.
Other commissionmembersincludeCEOs
of the American Cancer Society, the
American Heart Association, the Ameri-
can Lung Association, the Campaign for
Tobacco-Free Kids and the National
Association of Attorneys General.

From Campusto Cinema
Twoother recent activitiesof Ameri-
canLegacy involvecharities. InNovem-
ber, Healton denounced universitiesthat
received money from foundations cre-
ated fromtobacco fortunes. Theschools
included Duke University (founded by
tobacco and el ectric-power entrepreneur
James B. Duke and supported by the
Duke Endowment), Wake Forest Univer-
sity (saved from bankruptcy in 1956 by
the support of foundations created by
R.J. Reynoldsheirs) andtheUniversity of
Richmond (where several business
school professorships are endowed by
Richmond-based Altria).
Theseschoolsnolonger sell tobacco
to studentsand restrict smoking on cam-
pus. In addition, Wake Forest has re-
nameditsmedical school, formerly named
fordonor BowmanGray,anR.J. Reynolds
president. Nonethel ess, Healton told the
Associated Press that donations from
tobacco companiesor evenfromfounda-
tions distantly descended from tobacco
fortunes would have “a chilling effect”
on further tobacco reduction activities.
A more complex battle comes as a
result of Clause 12 of the MSA, which
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prohibitsuniversitiesfrom accepting grants
from tobacco companies if they also get
money from American Legacy or its state
equivalents. In January the Columbus Dis-
patch reported on a controversy at Ohio
State University. In the summer of 2003, the
Altria Group offered the Ohio State medical
school a$590,000 grant at the sametimethat
the Ohio Tobacco Use and Prevention Con-
trol Foundation offered a$540,000 granttoa
researcher at Ohio State’'s nursing school.
Citing Clause 12, Ohio State accepted the
Altria donation while declining grants from
the state-administered foundation..

In December 2003, aresearcher fromthe
university medical school’s heart and lung
institute acquired a $6 million grant from
Lorillard to study how cigarette smoke af-
fects the lungs. After intense controversy,
the Ohio Tobacco Use Foundation an-
nounced a modification in its rules: univer-
sity departmentscoul d decidewhether or not
toaccept tobaccomoney. Ohio State’ snurs-
ingschool anditsaffiliated cancer center said
they would never accept tobacco grants,
while the university’s medical school ac-
ceptedthefundsanditspublicheal th school
said it had not made up its mind.

The American Legacy Foundation de-
nounced the Lorillard grant. It also threat-
ened to cut off agrant to Boston University
because some of the research was subcon-
tracted to Ohio State. “We don’'t want our
money sitting side by side with tobacco
money,” said American L egacy chief operat-
ing officer Lyndon Haviland.

MSA’sClause 12isputting universities
inabind. The Dispatch reportsthat several
universities, including Boston University,
theUniversity of California, Michigan State,
ColumbiaUniversity’ sTeachersCollege, the
University of North Carolina, the University
of Wisconsin(Madison) andY alehaveasked
to be exempted from the MSA’s Clause 12.

While these funding battles continue,
American Legacy Foundation works with
state attorneys general on other fronts. In
March, thefoundation—alliedwiththeAmeri-
can Academy of Pediatrics, theCampaignfor
Tobacco-FreeKidsand Smoke-FreeMov-
ies—calledfor restrictionson smoking de-
picted onthemoviescreen. Theseinclude
issuing an automatic R rating for any film
which features a character smoking, re-
quiringmovietheatrestorunanti-smoking
advertisementsinany filmwhereacharac-
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ter smokesand barring filmsfromshowing
aspecific brand of cigarette.

AtaWashington conferencelast May
held for advertising agencies and national
advertisers, Vermont Attorney General Wil-
liam Sorrell—president of the National As-
sociationof AttorneysGeneral (NAAG) and
amember of the American Legacy Founda-
tion board—announced that NAAG fully
supported the foundation’s efforts to cut
down on smoking in movies. According to
Adweek, Sorrell said state AGswould usea
combination of “persuasion” and “litiga-
tion” toreducetheuseof cigarettesinfilms.

It issobering that the states’ highest
law enforcement officialsareindifferentto
the First Amendment implicationsof inter-
fering with film content.

Minnesota M alfeasance
At least one state counterpart to
American L egacy al so hasbeenembroiled
in controversy. In January 2003, Minne-
sota Attorney General Mike Hatch sued
the Minnesota Partnership for Action
Against Tobacco (MPAAT), chargingthat
the organization misused its $202 million
endowment by spending $1.4 million to
lobby for smoking bansin restaurantsin-
stead of promoting smoking cessation
activities. Hatch also charged that many
members of the MPAAT board had con-
flicts of interest, since they represented
organizations receiving MPAAT grants.
He demanded that MPAAT cease to exist
and the organization’s funds be divided
between the Minnesota Health Depart-
ment and the University of Minnesota.
MPAAT was the subject of asecond
controversy at about the same time. A
televisioncommercial itfunded depicteda
bal d-headed woman cradling a baby while
she announced “Mommy is really sick,”
and sang “You Are My Sunshine” to the
child. Cancer survivorsattacked M PAAT
for failing to disclose that the woman was
an actress, not an actual cancer patient.
After several rounds of litigation,
MPAAT and the state settled in February
2003. MPAAT agreed to expand its board
to include members who weren'’t grant re-
cipientsand to openitsboard meetingsto
the public. It aso promised not to spend any
more money |obbying for smoking bans.
But this May the Minneapolis Star-
Tribune reported that two nonprofits—

4

Clean Air Minneapolis and the Associa-
tion of Nonsmokers—Minnesota—re-
ceived $450,000in grantsfrom Minnesota
M SA fundsto lobby for smoking bansin
Minneapolis and St. Paul.

Minnesota state senator Tom Wilkin,
a Republican, denounced the state for al-
lowing tobacco funds to be used for |ob-
bying.“There’ safundamental unfairness
in using taxpayer dollars to advance one
side of an issue,” Wilkin told the Star-
Tribune. “I think the Legislature would
have some serious problems if there
weren’t restrictions to these grants. We
may need to close aloophole.”

StateAGsand Charity “ Donations”

Besidesusing their power to promote
favored foundations and charities, state
attorneysgeneral alsousetheirlegal pow-
ersto cause charitiestrouble and unfairly
penalize donors. For example, when state
AGsforced companiesand individual sthat
lost suits to “donate” to certain select
charities, they were responsible for some
perverse and unintended consequences.

In 2002, five large record companies
lost a lawsuit brought by 40 state attor-
neys general who accused them of refus-
ingtoallow musicchainstorestodiscount
compact discs below a minimum price set
by theindustry. Themusic companieswere
ordered to pay customers $63 million in
rebatesand send $76 millionworth of com-
pact discsto libraries.

The rebate checks went out in 2003.
Anyonewho claimed hebought acompact
disc between 1995 and 2000 received a
check for $13.86. No proof of purchasewas
required; even minors were eligible.

The library donation worked differ-
ently. “Librariesand other institutionswill
reap someauditory rewards,” LibraryJour-
nal crowed in 2002. But when the discs
began to arrive this past July, libraries
werefarlessenthusiastic. It seemedthat to
comply with the decision, music compa-
nies simply emptied out their warehouses.
LibrariansattheNewton (M assachusetts)
FreeLibrary weretryingtofigureout what
to dowith 26 copies of an album by Eagle-
Eye Cherry and 47 copies of Dame Janet
Baker performing George Frederick
Handel’s opera “Dido and Aeneas.” In
lowa, libraries were scheduled to receive
739 copiesof Whitney Houston singing a

rhythm and blues version of “The Star
Spangled Banner” (protests from state li-
brary officialsblockedthat particular “ do-
nation”).

Steve Fosselman, head of thelibraries
in Grand Island, Nebraska, also warned
that the “free gift” offered by the music
industry was not necessarily free, since
librarianswould haveto spend agreat deal
of money cataloging or discarding the
discs. “Obviously, wedon’t want 600 cop-
ies, or even 20 copies, of anything,”
Fosselman told theOmaha World-Herald.
“Getting something for free should never
be scoffed at, but peopleneed torealizeit
costsmoney...for thingslike processing.”

In another lawsuit, an attorney gen-
eral personally selected the“ donation” to
bemadeby theparty hedecidedwasguilty.
In 2003, New Y ork Attorney General Eliot
Spitzer brought a case against Philip
Anschutz, former chairman of Qwest,
which alleged that Anschutz profited from
what Spitzer said was insider information
that Salomon Smith Barney provided in
returnfor hisbusiness. Anschutz choseto
settle the case without admitting any
wrongdoing by agreeing to give $4.4 mil-
liontovariouscharities(without taking tax
deductions).

According to the New York Daily
News, Anschutz—who already gives $50
millionto charity each year—wasallowed
to select 32 charities to receive $100,000
checks; these included the American
Museum of Natural History, the Metro-
politan Museum of Artandthe Girl Scouts
of America. But Spitzer demanded even
more: he selected six law schools to re-
ceive $200,000 checks from Anschutz to
pay for securities arbitration clinics.
(Anschutz denied that Qwest steered busi-
ness to Salomon in exchange for 1POs.)

Policing or Politicking?

In a2003 article, Stephanie Strom, who
covers charities for the New York Times,
reported several instancesin which elected
state attorneys general ordered nonprofits
to appoint individuals to their boards who
were contributorstothe AGs' political cam-
paigns.

- Inlllinois, theTerraM useum of Ameri-
can Art in 2001 named Fred Krehbiel to its
board at the request of Attorney General
James Ryan. Krehbiel contributed $750,000
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to Ryan’s campaigns between 1994-2002,
including $250,000 after his nomination to
the Terra Museum board. When the Terra
Museumtriedtoleave Chicagointhe1990s,
theattorney general launched aprotracted
lawsuit that forced the museum to stay in
place.

- InMinnesota, alawsuit filed by state
Attorney General MikeHatch against Alina
Health Systems, anonprofit health insurer,
accused Alinaof wasteful spending. Aspart
of thesettlement, Alinawasrequiredtospin
off a new company, Medica Health Plans.
Hatch then appointed eight “ special admin-
istrators” to serve as Medica’ sboard. Four
of the eight were campaign contributors.

- InPennsylvania, atitanic battletook
place in 2002 inside the boardroom of the
Milton Hershey Foundation. At issue:
whether to sell the foundation’s multi-
billiondollar controllinginterestinHershey
Foodsto the Wrigley chewing gum com-
pany. (See Martin Morse Wooster, “The
Milton Hershey School: The Richest Or-
phansin America,” Compassion and Cul-
ture, April 2003.)

After the board decided against selling
the Hershey Foods shares, the president of
the Milton Hershey Foundation and ten
board members resigned. Pennsylvania
Attorney General Mike Fisher, who had
weighedintoblock thesale, thenrequested
that four new members replace the ten
members who resigned. The Foundation
agreed to Fisher’ srequest—even though
two of thefour werefriendsof Fisher’ sand
one was a campaign contributor.

Texas Attorney General Greg Abbott
told the Times reporter that his colleagues
shouldn’t be placing their campaign con-
tributors on foundation boards. “Wereally
don’t have the authority to say to aboard,
you must hireor appoint someone,” Abbott
said. “ That’ sadecision that belongsto the
courts.”

Abbott has not positioned his cam-
paign contributors on foundation boards,
but he has had few qualms about suing
foundationsfor“excessive” compensation.
Recently, hefiled alawsuit against theformer
president and former secretary of theCarl B.
and Florence E. King Foundation, a Dallas-
based family charity with $37.6 million in
assets. Thesuit charged that former Foun-
dation president Carl Y eckel’ s2002 salary
of $975,000 and former secretary Thomas
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Vett's salary of $452,000 was excessive,
anditchallenged Y eckel and Vett’ sexpen-
ditures of $750,000 on afoundation credit
card, whichwasused, among other things,
to pay for European vacations and pet
food.

Last July theAustinAmerican-States-
man reported that a Travis County, Texas
jury agreed with the Texas AG. It ordered
Y eckel to repay the foundation $10.5 mil-
lion in punitive damages and Vett to pay
$3.5 million. In addition, Yeckel and Vett
were ordered to reimburse the foundation
an additional $6 million in excessive sala-
ries and credit card abuse.

Under the tax laws, foundations are
private organizations that serve the pub-
lic. Assuch, they should accurately report
their income, expenses (including
telemarketing expenses) and the compen-
sation of their members. They should make
this information easily available through
Form 990s and through such organiza-
tions as Guidestar. Of course, it is also
hel pful when they promptly and accurately
answer questions from the press about
their organizations' finances.

But asprivateorganizations, nonprofits
should be free to determine for themselves
how muchtheir employeesarepaid and who
sitson their board.

Cato Institute senior fellow Robert A.
Levy points out other instancesin which
state AGs are “overreaching” by exceed-
ing their rightful legal authority. Recently
eight state attorneys general, led by New
York Democrat Eliot Spitzer, decided to
sue the nation’s five largest public utili-
ties, even though none of the utilities are
located in any of the eight states. Their
objective?Toforceathreepercent annual
reduction in carbon dioxide emissions
during the coming decade.

“Never mind that the AGs have nei-
ther theauthority nor theresponsibility to
actinthebroader national interest,” Levy
pointsout. “ Andnever mindthat thepower
with that authority and responsibility, the
U. S. government, hasenacted federal stat-
utes that pre-empt state laws.”

The activities and agendas of state
attorneysgeneral raise serious questions
about the intersection of politics and po-
licing powersin law enforcement.

What do we want our state attorneys
general to be: law enforcement agents,
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dedicated to combating forceand fraud in
corporations, nonprofitsand foundations?
Or should they be partisan activists, im-
posingtheirideol ogical visionsand politi-
cal agendas on society by force of law?

Correspondingly, what do wewant our
nonprofit organizations to be: flexible and
dynamic organizations capable of meeting
the charitable needs of millions? Or should
they become rigid, politically directed ma-
chines, whose activities, programs and per-
sonnel must be approved and controlled by
a state attorney general who relentlessly
pursues his own version of the public
interest?

Our Founders believed that the au-
thority of government officials must be
legally limited, so that individuals could
act and associate freely. However, many
state AGs seem eager to invert things, so
that they may act freely whilethey legally
limit the liberty of everyone else.

Stateattorneysgeneral dischargetheir
legal obligations admirably when they
policecompanies, nonprofitsand founda-
tions against fraud, coercion and misrep-
resentation. However, they overreach
when they use the force of law to subject
our society and institutions to their own
notions of an “extreme makeover.” FW
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PhilanthropyNotes

Lewis Laptham, editor of Harper’s, has been taking it on the chin for his article in the magazine’s Sep-
tember issue. First, Reason magazine’s “Hit and Run” blog noticed that in the article, Laptham described and
critically commented on alleged speeches and events at this year’'s Republican National Convention. The
problem: Laptham’s article was in print before the convention had even convened—an embarrassing fact that
earned him widespread mockery and criticism. Then Jack Shafer, editor of the online political journal Slate,
dissected the thesis of the article, titled “Tentacles of Rage.” Laptham, says Shafer, “would have you
believe that conservative foundations both outweigh liberal foundations and suppress the liberal message
with their big spending. But that’s not the case.” Laptham’s cited source “estimates assets of $2 billion for
the eight major conservative family foundations in 2001, which sounds gargantuan. But that's chump
change compared to the holdings of liberal foundations...[N]Jone of these conservative foundations rank in
the top 10 American foundations measured by assets, and most don’t even break into the top 50. [By
contrast] [t]he liberal John D. and Catherine T. MacArthur Foundation, which reported assets of $4.2
billion in 2003, made grants of $7.5 million to various liberal media projects, including Public Radio
International ($2.5 million), WNET documentary films ($800,000), WGBH documentary film ($400,000),
and other TV, documentary, and radio initiatives...The Schumann Center for Media and Democracy
(assets of $60 million in 2002) gave money to liberal media organizations in 2003 at rates that would make
a [conservative] Scaife [Foundation] faint. The group’s federal Form 990 records it giving $4.3 million
away to TomPaine.com/the Florence Fund ($2 million), Sojourners magazine ($500,000), an investiga-
tive fund for Salon.com ($277,785), the Nation Institute ($115,000), and various radio, film, and maga-
zine projects...It also paid Bill Moyers, host of PBS’s Now, $200,000 to serve as its president.” In fact,
Shafer points out, Harper’s itself survives only "thanks to a subsidy that now runs to more than $2 million
annually from the liberal J. Roderick MacArthur Foundation.”

House Speaker Dennis Hastert (R., lll.) got into a public tussle recently with billionaire George Soros
over the financier's backing of liberal, anti-Bush 527 groups, such asMoveOn.org and Americans Com-
ing Together (ACT). On the eve of the Republican convention, Hastert told Chris Wallace of Fox News,
“You know, | don’t know where George Soros gets his money. | don’t know where—if it comes overseas or
from drug groups or where it comes from.” Soros sent Hastert a letter demanding a public apology “for
attempting to defame my character and damage my reputation.” He didn’t quite get that. In his reply,
Hastert wrote, “I never implied that you were a criminal and | never would, that's not my style.” But
he.used the word “radical” four times to describe Soros’ political agenda. Soros again insisted on an
apology. But a Hastert spokesman retorted, “I think we have written all the letters we are going to write.”

Conservative opposition to continued funding of the National Endowment for the Arts has been muted,
mainly due to President Bush’s support of chairman Dana Gioia. According to the September 7 New
York Times, Gioia—"a poet, music critic and former corporate executive appointed by President Bush in
2002—([has] to a large degree has won the Congressional approbation that eluded his predecessors.” Gioi
has so mollified conservatives that in January the President asked Congress to increase the endowment’s
budget by $18 million for the 2005 fiscal year, the highest percentage increase in a quarter-century. Con-
gress will likely approve the funding by year’s end. “Critics remain of course,” the Times notes, “including
a legislative faction, led by Representative Thomas G. Tancredo, Republican of Colorado, that seeks to
abolish the endowment on the grounds that the federal government shouldn’t be in the business of decid-
ing what art to support any more than it should be deciding what religion to support. But even Mr.Tancredo
acknowledges that the spunk has gone out of much of the opposition. Mr. Gioia’s administration has
eliminated ‘what some have called egregious violations of someone’s idea of good taste,” Mr. Tancredo
said, adding, ‘So for a lot of people it's just not worth the fight anymore.™
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